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BIENVENIDOS AMIGOS 


HERE seems to be a feverish philosophy brewing in 

our Country today that its fundamental design has be- 
come insufficient; that the truths handed down by our 
forebears and which have thus far sustained us, have dis- 
integrated and been unmasked as unstable sophistry. 
Against this is a dawning realization that the virility, the 
strength and pre-eminence of our nation, had their origin 
and will have their perpetuity only in those selfsame funda- 
mentals and in a social order which, unrushed, takes time 
and thought to really live. 


Let him who would resort to haste and easy undoing 
pause and reflect whether the fault may not be with him 
rather than the design. It is the particular duty of law- 
yers, of whom the American Bar Association is leader, 
to protect those principles upon which our nation was 


founded and now exists. This duty is far reaching. In 
1914, Chief Justice Edward Douglas White spoke to our 


JOE CRIDER, JR. guests in response to a toast to the Supreme Court of the 
United States, saying of our Constitutional safeguards: 





“But these dominant considerations concern not only the Supreme Court 
of the United States, but every court, national or state, since such power rests 
in every court in the land because it inheres in all judicial authority under our 
system of government. Availing myself, then, of the judicial duty of coming to 
consider that which is essential, I paraphrase the toast as one to the Courts of 
the United States, both State and Federal, whether of high or low degree, 
whether of extended or limited jurisdiction, all to be considered in the light of 
the authority which they possess and the duty which rests upon them of ap- 
plying and enforcing the Constitution as the supreme law of the land against all 
infractions from whatever source proceeding.” 


For many years you have gathered as champions of law and right and winnowed 
wheat from chaff that those principles which spell America may be handed down to 
posterity unimpaired. We depend on your guidance. 

Now, you come to California to pursue your labors in our house. It is our pleasure 
to provide refreshment and repose. We strive to surround you with the spirit of Cali- 
fornia of old—a spirit which permeates, strengthens and mellows our modern life. 
We wish for you that you may fall under the spell of this great heritage; that you 
see through the shimmer and sheen and find only a soothing atmosphere of leisurely 
existence. 

The glory and strength of modern California is rooted in a foundation woven from 
the dreams and ideals of sturdy pioneer men and women—of the Dons and Senoritas; 
the Argonauts who came from afar in ox carts, and men from ’round the Horn who, 
at Fiesta season, when the harvest moon was rich and full, came to the sleepy, 
leisurely Pueblo de Nuestra Senora la Reyna de los Angeles del Rio Porciuncula— 
Town of Our Lady Queen of the Angels of the Porciuncula River—to barter—to sing, 
dance, feast and sip together and in the end journey back to their haciendas, to the rugged 
hills, fertile valleys and to the desert with renewed strength and a lilt in their hearts. 


As you pause, may you sense the spirit and inspiration of these conquerors. May 
the spirit of old California enfold you and hearten your efforts. 


JOE CRIDER, JR., 
President, Los Angeles Bar Association. 
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New Law Affecting Taxes and Assessments 
Payment of Tax Sales and Current Taxes 


The Act to amend various sections of the Political Code, 
relating to taxation, and assessment, including tax delinquencies, tax 
penalties and costs, and redemption from tax sales, known as Assembly 
Bill 1034, became effective June 13. 

sriefly this Act provides that: 

1934-35 taxes, may be paid on or before June 29, 1935 (date of sale), as follows: 
First installment—8%. 
Installments unpaid on April 20, 1935—3% plus 50c per item advertised. 
1934-35 (providing there are no prior delinquencies), may be paid after June 29, 
1935, and on or before April 20, 1936, with interest at 7% from July 1, 1934. 
Providing there is a previous delinquency, 1934-35, and such previous taxes may 
be paid after June 29, 1935, and on or before September 1, 1935, without 
penalties, interest or costs. 
1933-34 and previous taxes may be paid at any time on or before September 1, 
1935, without penalties, interest or costs. 
Taxes for 1934-35 and previous years may be placed under the ten payment plan 
on or before April 20, 1936. 
There will be no sales to the public in the years 1935, 1936 and 1937, excepting 
properties which were sold in the year 1925, or prior thereto. 

The above provisions apply to county taxes and city taxes collected 

by the county. 
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California State Bar Welcomes 
American Bar Association 


The State Bar of California Heartily Extends Greetings 
to All Members and Friends of the 





NORMAN 


A. BAILIE 


American Bar Association! 


\ JE shall be pleased to tell you of our integrated 


3ar and the methods by which the lawyers of 
the Golden State govern themselves and aid in im- 


proving the administration of justice. 


We wish you to enjoy the sunshine, the fruit, and 
the flowers; to bathe in the Pacific, and breathe the 
health-giving ozone of the mountains; to see God’s 


Candles decorating the hillsides, and the copper and 


goid sunsets. 


We want you to view the marvelous collection of 
legal documents and objects of art at the Huntington 
Library, to see the Pilgrimage Play, and hear a 


symphony under the stars at the Hollywood Bowl. 


\fter the convention, you may wish to visit the 


Fair at San Diego, and the national parks, and drive 
5 


along the never-to-be-forgotten Redwood Highway with its trees centuries old, 


its rivers, its lacework of sunshine and shadow. 


San Francisco will beckon to you with the atmosphere of old California, the 


unique cafes, the magnificent harbor, the ferry boats plying to and fro, the 


stately ships coming and going, and the immense bridges under construction. 


CALIFORNIA WELCOMES YOU! OUR HOUSE WITH EVERY- 
IT IS YOURS! 


THING IN 


NorMAN A. BAILIE, 


President, 





The State Bar of California. 
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Junior Bar Conference 


‘O the members and guests of the Junior Bar Conference the Junior Barristers 


of the Los Angeles Bar Association extend a cordial greeting. 


The American Bar Association convenes for the first time in the City of 
Los Angeles. It might be of interest to you to know that, although the Los 
Angeles of today is a young City, it was settled about the time Washington and 
Lafayette were storming the fortifications of Cornwallis at Yorktown. The gold 
rush of ‘49 having passed it by, it was no more than a village at the end of the 
Civil War. As late as 1870 many of its official documents were written in 
Spanish and when nearly one hundred years old the pueblo had a population of 
but 7,000 people. We feel honored that the distinguished leaders, both old and 
young, of our noble profession should meet here in the romantic environment of 
the old West, and we hope the many cultural, historical and artistic attractions 
in this heritage of the Dons will inspire you to greater efforts in your endeavors 


to promote the welfare of mankind. 


Many of the problems which are arising in this changing world have not been 
encountered before. Their solution will be difficult and will require time and 
studious application of the members of the conference. Being a new section of 
the American Bar Association, your proceedings and accomplishments will be 
scrutinized with interest by many both within and without the profession. The 
Nation looks to the trend of thought of her young men in an effort to predict her 
future. To the lawyers she looks for aid in establishing the thought and action 
of the people and to effectuate the establishment of justice. In these trying times, 
when we see the governmental and economic structure of nations falling about us, 
more than ever does our country need your aid in instilling true American prin- 


ciples into fields of thought which you influence. 


California is proud that a city within her boundary has been chosen for the 
1935 Convention of the American Bar Association, and she feels that the Junior 
Bar Conference will fulfill the expectations of its most enthusiastic supporters. 
We of the Junior Barristers sincerely hope your stay in California will be 
pleasant. If you enjoy your sojourn here as much as we have enjoyed planning 
for your visit, we shall feel our efforts have not been in vain. 
E. Avery Crary, Chairman, 


Junror Barristers, Los ANGELES 
3AR ASSOCIATION. 
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OFFICIAL ENTERTAINMENT PROGRAM 


American Bar Association and National Conference 
of Commissioners on Uniform State Laws 


JULY 9th TO 20th INCLUSIVE 


Tuesday, July 9th, 4:00 P. M—WOMEN’S ATHLETIC CLUB, 833 SOUTH 
FLOWER STREET. Reception and Tea for the ladies accompanying the Com- 
missioners. 

Wednesday, July 10th, 12:30 P. Mi—LIDO, AMBASSADOR HOTEL. Luncheon and 
Fashion Show for the ladies accompanying the Commissioners. 

Wednesday, July 10th, 7:00 P. M—BALL ROOM, BILTMORE HOTEL. Annual 
Dinner Dance of the Conference of Commissioners on Uniform State Laws. 

Thursday, July 11th, 7:00 P. M—"‘PILGRIMAGE PLAY,” HOLLYWOOD. 

Friday, July 12th, 1:00 P. M—LOS ANGELES COUNTRY CLUB, BEVERLY 
HILLS. The ladies accompanying the Commissioners will be entertained at a 
luncheon at the Los Angeles Country Club. 

Sunday, July 14th, 9:00 A. M.—SANTA CATALINA ISLAND. The Commissioners 
and the ladies accompanying them will be taken on an all-day trip to Santa 
Catalina Island. 

Sunday, July 14th, 8:00 P. M—JUNIOR BAR SMOKER, BILTMORE HOTEL. 
Informal smoker for delegates and guests of Junior Bar Conference. 

Monday, July 15th, 7:30 P. MA—-PRESIDENT’S DINNER—CALIFORNIA CLUB 
538 SOUTH FLOWER STREET. 

Monday, July 15th, 6:00 P. M—WOMEN’S ATHLETIC CLUB, 833 SOUTH 
FLOWER STREET. Dinner by Women’s Junion Division of the Los Angeles 
Bar Association in honor of visiting women lawyers. 

Monday, July 15th, 7:30 P. M—STAG PARTY—JUNIOR BAR CONFERENCE 
Informal stag party for delegates and guests of Junior Bar Conference at Balboa 
Brewery Tap Room. 

Tuesday, July 16th, 1:00 P.- MMA—UNIVERSITY CLUB, 614 SOUTH HOPE STREET 
Luncheon in honor of the Council of Junior Bar Conference as guests of Execu 
tive Council of Junior Barristers of Los Angeles Bar Association. 

Tuesday, July 16th, 7:00 P. M—HOLLYWOOD BOWL, HOLLYWOOD. 

Tuesday, July 16th, 8:00 P. MA—BEL-AIR BEACH CLUB, SANTA MONICA 
Dinner Dance at Bel-Air Beach Club for delegates and guests of Junior Bar 
Conference 

Wednesday, July 17th, 12:15 P. MA—-UNIVERSITY CLUB, 614 SOUTH HOPE 
STREET. Luncheon given by the Board of Directors of the University Club 
and Board of Trustees of Los Angeles Bar Association in honor of the President, 
Officers and Executive Committee of the American Bar Association and the Board 
of Governors of the State Bar of California. 

Wednesday, July 17th, 1:30 P. M.—-UP-LIFTERS’ CLUB, SANTA MONICA 
CAN YON—BEL-AIR BEACH CLUB, SANTA MONICA. Barbecue at Up- 
Lifters’ Club, Santa Monica Canyon, and visit to Bel-Air Beach Club, for ladies 
accompanying members of the American Bar Association. 

Wednesday, July 17th, 10:00 P. MA—BILTMORE HOTEL BALL ROOM. Reception 
by President of American Bar Association. 

Thursday, July 18th, 2:00 P. M.—Ladies accompanying the members of the American 
Bar Association will be taken by private automobiles for a trip to points of 
interest in Los Angeles. 

Thursday, July 18th, 7:00 P. M—BILTMORE HOTEL BALL ROOM. Annual 
Dinner, American Bar Association. 

Friday, July 19th, 1:30 P. M—HUNTINGTON LIBRARY AND ART GALLERY, 
SAN MARINO. Tea and Legal Exhibition at the Huntington Library and Art 
Gallery, San Marino, tendered to the American Bar Association and its guests by 
the trustees of the Henry E. Huntington Library and Art Gallery. 


(Continued on page 269) 
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Entertainment Program of Junior Bar Conference 
July 14, 15, 16 and 17 


Sunday, July 14 
8:00 P. M.—Informal smoker under the auspices of Junior Barristers of Los 
Angeles Bar Association, Biltmore Hotel. 
Monday, July 15 
10:30 A. M.—Meeting of Council, Biltmore Hotel. 
2:00 P. M.—First SESSION OF THE CONFERENCE, Biltmore Hotel, Lal ergne 
F. Guinn, Dallas, Texas, presiding. 
Address of Welcome on behalf of the Junior Barristers of the Los 


Angeles Bar Association . . . . . E. Avery Crary, Los Angeles, Cal. 
\ddress of Welcome on behalf of the Los Angeles Bar Associa- 

tion ; : Hon. Hubert Morrow, Los Angeles, Cal. 
Response to Addresses of Welcome . . . Joseph Stecher, Toledo, Ohio. 


Introduction of officers and members of the Council of the Junior Bar 
Conference. 
Report of the Chairman ? Samuel S. Willis, Detroit, Mich. 
Reports of Convention Committees 
Reports of principal Conference Committees 
Announcement of personnel of Nominating 
Committee ; Samuel S. Willis, Detroit, Mich. 
8:00 P. M.—Stag Smoker, Balboa Brewery Tap Room. 


Tuesday, July 16 
10:00 A. M.—SeEconp SEssiON OF THE CONFERENCE, Biltmore Hotel, Walter 
L. Brown, Huntington, W. Va., presiding. 
“The New Generation of Lawyers” : 
Hon. James Grafton Rogers, 
Dean of the University of Colorado Law School 
Open Discussion on the subject “The Program and Activities of the 
Junior Bar Conference for 1935-1936” ‘ ‘ 
To be inaugurated by address of William A. Roberts, Washing- 
ton, D. C., and Owen Cunningham, Des Moines, Iowa 
Report of Nominating Committee— 
Nominations from the floor for the offices of Chairman, Vice-Chairman, 
Secretary and Members of the Council. 
1:00 P. M.—Luncheon of Council Junior Bar Conference as guests of 
Executive Council of Junior Barristers of Los Angeles Bar Association 
9:00 P. M.—Dinner Dance for members of the Conference and guests. 


Wednesday, July 17 
10:00 A. M.—Tuirp SEssion OF THE CONFERENCE, Biltmore Hotel, Samuel 
S. Willis, Detroit, Mich., presiding. 
The discussion and disposition of matters before the Conference. 
Election of Officers and Members of the Council. 
Introduction of Officers and Members of the Council. 
Address of the Chairman for 1935-36. 
1:00 P. M.—Luncheon of State Chairman and Delegates, Biltmore Hotel 
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Tea and Legal Exhibition at the Huntington Library, 
San Marino, on the Afternoon 
of July 19, 1935 


— \FTERNOON of Friday, July 19, is reserved for a tea tendered to 

the American Bar Association by the Henry E. Huntington Library and Art 
Gallery at San Marino. All exhibitions in the Library and Art Gallery and the 
Botanical Gardens will be open to visitors and, as a special feature, the Library 
has arranged an exhibition of sixty notable legal manuscripts and printed books 
illustrating the development of English and American law. On display will be 
some of the Library’s choicest possessions, including manuscripts dating from 
the time of Magna Charta and printed books from the first presses of Germany, 
England and the United States. Admission will be by card obtainable at conven- 
tion headquarters. 

In an introduction written for the illustrated hand list of the exhibition, Mr. 
Justice Stone of the United States Supreme Court says, “Great as is the fascina- 
tion of these exhibits for collectors, students of the law will find in them an interest 
quite apart from their rarity and their value as historic documents. For in these 
relatively few volumes one may see, arranged in orderly sequence, the landmarks 
of the law. By them the development and progress of the law may be traced 
from its root sources through statutes, case books, and commentaries to its legis- 


lative expression in the group of nineteenth-century American state constitutions 


and statutes.” 
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The background of Anglo-American law is illustrated by the earliest printed 
editions of Justinian (Mainz, 1485), Gratian (Strassburg, 1471), and of. the 
\nglo-Saxon laws (London, 1568) and a fourteenth-century manuscript of the 
Norman laws. Development of the common law is exemplified in early statutes, 
yearbooks, and in the famous abridgments of Statham, Fitzherbert, and Brooke, 
of which the earliest known editions are shown. The virtually complete group 
of first editions of treatises of the great commentators—Glanville, Bracton, 
Littleton, Coke, and Blackstone—is an outstanding feature of the exhibit. Many 
of the English manuscripts and printed volumes once belonged to Sir Thomas 
Egerton, Lord High Chancellor of England under James I, whose Library was 


acquired by Mr. Huntington in 1917. 
AMERICAN SECTION, 


Displayed in the American section of the exhibition are copies of the earliest 
charters of Pennsylvania, Carolina, and other colonies, and rare specimens of 
colonial law books, including the only known copy of the earliest law book 
printed in North America—the Laws of the Massachusetts Bay Colony of 1648. 
Also shown are very rare copies of the second draft of the Articles of Con- 
federation (printed in Philadelphia, 1776) and of the second draft of the Con- 
stitution (printed for the members of the Federal Convention in 1787). One 
case contains the Ordinance (of 1787) for the Government of the Northwest 
Territory and the Laws for the Territory south of the River Ohio (1794) and 
the earliest constitutions and laws of territories and states formed out of those 
sections. 

Of especial interest to California members of the American Bar Association 
will be a rare collection of volumes illustrating the government of the Southwest 
and of California from the time of “Las Siete Partidas” (1555 edition shown) 
to the first edition of the Constitution, 1849. 

The exhibition, which occupies an entire gallery in the Library building, 
will have added appeal in the form of numerous letters, manuscripts, broadsides, 
and prints of legal interest shown on the walls. Members of the American Bar 
\ssociation who may be unable to attend the official visit and tea, or who may 
wish to visit the exhibition more than once, may obtain cards through conven- 
tion headquarters for Tuesday, Wednesday, Thursday, or Saturday of conven- 
tion week. 

The gift to the people of the late Henry Edwards Huntington comprising 
his estate of over 200 acres, the Library and Art Gallery, as a “free public re- 
search library, art gallery, museum, and botanical garden,” for the “advance- 


ment of learning, the arts and sciences, and to promote the public welfare,” 


represents one of the most valuable benefactions of an individual to California. 


RARE EDITIONS. 


For the Library, Mr. Huntington concentrated on English and American 


books, restricting his purchases to early and rare editions and to manuscripts. 
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printed One part of the collection, for example, the English books printed between 1477 
of . the 
of the issues of the press in that period. In the realm of incunabula, or imprints 


and 1641, consists of over 10,000 books representing forty per cent of all the 





statutes hefore 1501, there are 5,300 items, one of the largest collections of such books 
Brooke. in the world. It is not surprising that scholars are coming in ever increasing 


e group numbers to use these rare collections. 

Bracton, The Art Gallery contains about forty fine portraits of the British eighteenth. 
Many century school, as well as tapestries, furniture, porcelains, and other objects of 

Thomas art produced in England and France in the same period. The Arabella D. 

iry was Huntington Memorial Art Collection, in the Library building, includes a group 


of Italian and Flemish paintings of the Renaissance period that had been col- 
lected by Mrs. Huntington. 


The Botanical Gardens, covering some fifty acres of the estate, contain col- 


earliest lections of rare specimens from many countries in various typical plantings, such 
nens of as the Japanese garden, the fifteen-acre cactus garden, the rose garden, and 
w book J collections of palms and cycads. These gardens attract many students of botany, 
ft 1648. as well as organized groups devoted to garden study and landscaping. 
f Con- All of these collections are made available to the public through exhibitions, 
1e Con- and thus far more than 920,000 persons have visited the galleries. 

One 
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NO DELAYS IN LOS ANGELES COURTS 


Continuances Not Favored in Either Civil or Criminal Cases 


tN 
wn 
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By Judge Edward T. Bishop, Presiding Judge Superior Court 


, ” Saagatredig a doubt, the judges and lawyers who gather in Los Angeles 
during July are going to seek relaxation from convention duties by 
slipping into the familiar atmosphere of a court room. That they may make an 
intelligent choice of the scene which will best soothe their nostalgic souls a 
description of our courts seems in order. 
TRIAL Courts 

We have three trial courts in the city, the Municipal Court, with jurisdiction 
in civil matters up to $2,000 and in criminal matters over both low and high-grade 
misdemeanors; the Superior Court, with jurisdiction in all matters which the 
Municipal Court cannot hear, and the United States District Court. There are 
thirty judges elected to the Municipal Court, fifty to the Superior Court, each for 
a six-year term. Possibly by the time the convention meets six federal judges 
will have been authorized for this district. At the present time there are but four. 


MunicipaL Court 

As assigned by their presiding judge the members of the Municipal Court 
are responsible for a variety of duties. One judge holds night court seven days 
a week in Lincoln Heights jail, from 8 o’clock p. m. to 1 a. m.; another holds 
Sunrise Court seven days a week, from 7 o'clock a. m. to 8 a. m.; two preside 
over the Small Claims Court, in which attorneys are not allowed, but the parties 
themselves present and defend their own cases, whether arising in tort or con- 
tract, where the amount involved does not exceed fifty dollars. Three depart- 
ments have the tasks of committing magistrates in felony cases, two hear traffic 
charges, four are assigned the trials of other misdemeanor-cases, jury and non- 
jury, and fifteen try contested civil cases. In addition to the department of the 
presiding judge, who handles the civil master calendars, there is also a department 
devoted to the hearing of demurrers, motions and kindred questions of law, and 
three departments located in three of the outlying portions of the city, one in 
San Pedro (23 miles from the City Hall), one in Van Nuys (20 miles), and one 
in West Los Angeles (16 miles). 

There is no denial of justice due to delays. A small claims action is set for 
hearing only 13 days from date of filing. Trials in misdemeanor cases, jury or 
non-jury, are had within one to four weeks after a plea of not guilty. Civil 
cases set ex parte are ordinarily set on a date three and a half months away; if 
set on motion or stipulation they are given a date within two weeks. 


SUPERIOR Court RECORDS. 


Nor are delays the rule of the day in the Superior Court. Civil cases, where 
there is no request for an earlier hearing, are set for trial 35 days away. If for 
any reason an early trial is required, it may be had within a day or two after the 
request. At the present time, felony cases are being regularly set between two 
and three weeks after the plea. Continuances are not favored in either civil or 
criminal departments, so that cases are not only set but tried promptly. 
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Of the fifty judges elected to the court three are assigned to its Appellate 
Department. During the early part of this year six judges of our court were 
assigned by the Chief Justice of the state, acting as Chairman of the Judicial 
Council, to sit as Justices Pro Tem in the District Court of Appeal. To replenish 
the ranks so diminished we have on assignment two municipal judges from the 
Municipal Court of Long. Beach, who sit in the branch of the Superior Court in 
session at Long Beach, and a number of Superior Court judges from the other 
counties of the state. Some of California’s counties have excellent judges, with 
comparatively little business. Judge Price, of Alpine County, who just finished 
his twenty-eighth year on the bench, returned home early in the year to try the 
second criminal case his county has had during his incumbency Our man power 
is also augmented in moments of urgency by the use of leading members of the 
3ar who, upon stipulation of counsel, serve as judges pro tem. During the 
calendar year 1934 there was an average of 1.9 judges pro tem per court day. 


STATISTICS SHOW PROGRESS. 


During the calendar year 1934 there were filed in the Superior Court 7,869 
probate cases, 4,270 criminal, 11,501 domestic relations, 3,582 juvenile, and 15,810 
miscellaneous civil, a total of 43,032 cases. Up until a couple of months ago 
nine departments were kept busy with criminal cases. Now seven are proving 
sufficient, due not to a falling off in felony filings, but to a larger number of 
pleas of guilty and an increase in the number of cases tried by the court without 
a jury. During April, 1935, there were 91 cases tried without a jury, 40 with. 
In the first six months of the year in 416 cases juries were waived, as against 
270 where jury trials were had. 

One judge, with the aid of three commissioners, takes care of all the probate 
matters except a few contests, which require several trial days. One judge is 
elected by his fellow judges to head the juvenile court, where he is assisted by a 
commissioner and a referee. We have a war department; the preliminary skir- 
mishes for costs and alimony pendente lite in the domestic relation cases are 
heard here. The uncontested divorce actions are distributed evenly among the 
trial departments for hearing before the regular trial calendars. Uncontested 
civil cases are placed on a special calendar; 6,218 judgments were given in the 
default department last year. To the department irreverently called the jaw and 
commotion department all preliminary motions, demurrers and other law ques- 
tions arising in the miscellaneous civil cases find their way. Another department 
issues and holds hearings on orders to show cause in injunction cases, writs of 
mandate and similar matters. 


OnE DEPARTMENT SETS CASES. 


Contested divorce cases, and protracted probate cases, find their places on 
the regular civil trial calendar with the miscellaneous civil cases. All cases are 
set for trial in one department. On the day previous to date of trial counsel are 
contacted by telephone to ascertain whether or not they expect to be ready for 
trial. Constant contact is also kept with the trial departments and whenever it is 
discovered before ‘the close of the day that a department will be open in the 
morning, the first case known to be ready is assigned out and counsel are imme- 
diately notified to report, with their parties and witnesses, directly to the depart- 
ment where the trial is to be had. The parties and witnesses otherwise gather in 
the Calendar Department, from whence they are dispatched as trial departments 
become available. The bulk of the calendar is set at 9:30, but some of the cases 
are set at 11, some at 2 and 3:30. If, when the calendar is called, a case is not 
ready for trial, it is not continued, but goes off calendar. with the understanding 
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that after a lapse of ten days it may be reset on stipulation. Engagement of 
counsel in trial and other legal causes for continuances upon proper showing 
gain continuances for the time required and no longer. 

To dispose of the calendar of contested cases last year each trial judge 
(including members of the Bar sitting pro tempore) tried an average of 13.1 
cases per month. This, we are informed and are pleased to believe and therefore 
allege, is a record of some sort. 

\t one time each department trying jury cases, criminal or civil, had its own 
panel of jurors. Of necessity a number of prospective jurors were required to 
meet the waste due to the ordinary exercise of peremptory challenges. Now there 
is one jury “pool” which supplies the needs of all the departments handling jury 
cases. As those who are peremptorily challenged in one department are used in 
another the margin of safety is greatly reduced, with the result that the average 
cost to the county per case is now $29.20, whereas it was formerly $61.03. 

Yearly the volume of work in the United States District Court has been 
increasingly greater than the capacity of the four hard-working judges. Not 
infrequently defendants transfer cases from the state to the federal court, the 
motive for the transfer being expressly the desire for the delay promised by the 
congestion there existing. 

By designation of the chairman of the Judicial Council, three Superior Court 
judges sit in the Appellate Department, which is the court of last resort in 
appeals arising in all misdemeanor cases tried in the county and in all civil cases 
not tried in the Superior Court. Appeals in criminal cases are heard on Thurs- 
day of the week following that in which they are filed. A considerable majority 
of the cases are disposed of within ten days after the record on appeal is filed. 
In civil cases the appeal is set down for hearing the Thursday of the third week 
after records are received. The majority of cases are decided within two weeks 
thereafter. At the present time the department has not over three cases which 
have been under submission ninety days and none not regularly calendared for 
hearing. 


Few ForMAL JUDGMENTS. 


While all judgments of the department are in writing, in many cases there 
is not even a memorandum opinion filed. Where a memorandum opinion is filed 
no attempt is made to write an opinion inteliigible to anyone other than the trial 
judge and interested parties. Formal opinions are rarely written; during the 
past year there were only five. 

Appeals from the Superior Court of Los Angeles county have two immedi- 
ate destinations. Some go directly to the Supreme Court and some to the Dis- 
trict Court of Appeal of this, the Second District. Those going to the Supreme 
Court are almost without exception transferred for first consideration to the 
other district courts of appeal of the state. 

A recent check of decisions in cases arising in the Los Angeles Superior 
Court, notes many in which the record on appeal had been on file thirty-three 
months before the decision. The judges of Division Two of the District Court 
of Appeal, however, with the assistance of justices pro tem., have made a con- 
certed attack upon the cases assigned to them, and at present have only about 
ten cases, the records in which were filed more than six months ago. Division 
One, burdened with original writs this year, is nevertheless making steady 
inroads on its file of cases, three pro tem. justices assisting. 

In Los Angeles that important function of government, the administration 
of justice, is being conducted with a consciousness that it has many problems 
which can be solved. 
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State Bar Governors to be Elected 


By Philbrick McCoy, of the Los Angeles Bar 


HE ANNUAL ELECTION of members of the Board of Governors to fill 
the vacancies which will occur this year will take place during the next three 


months. At its meeting in June, the Board fixed the following schedule: 


First day for filing nominating petitions, 


Monday July 29 
Last day for filing nominating petitions, 
Wednesday August 7 


Voting list closes, 
Wednesday August 7 
Last day to mail ballots to members, 
Wednesday August 14 


Last day for receipt of ballots at State Bar Office, 


Tuesday September 3 
Canvass of ballots from 

Wednesday September 4 

to Saturday September 7 


The election of governors is held in the manner provided by Article III of 
the Rules and Regulations of the State Bar, as amended in May, 1934, adopted 
in conformity with the provisions of Sections 9, 14 and 15 of the State Bar Act. 

Nominating petitions, which may be procured from the Secretary of the 
State Bar, must be filed in the office of the State Bar in San Francisco. The 
nominating petitions contain a statement to be signed by the nominee accepting 
the nomination and designating the particular office for which he chooses to run. 
In Los Angeles County, there are two vacancies this year and presumably the 
number of each office will be designated by the Board of Governors at its July 
meeting. Any number of petitions on behalf of a nominee may be filed, but 
the signatures of twenty active members of the State Bar entitled to vote are 
sufficient to nominate. 

The voting list, which closes on August 7, will include the names of all 
active members of the State Bar in good standing on that date in each of the 
State Bar Districts where vacancies occur, and ballots will be sent thereafter to 
all members whose names appear thereon. The list, which is kept in the office 
of the State Bar in San Francisco, is used in keeping the record of all members 
who vote, after their signatures on the envelopes containing the ballots have been 
verified against their registration cards. At some later date, the President will 
appoint a committee of not less than five active members to canvass the ballots 
between September 4 and September 7. Since the ballots are all kept in the 
San Francisco office of the State Bar, it is customary to appoint the committee 
from members of the State Bar in that locality. However, any member is per- 


mitted to be in attendance during the canvassing, subject only to reasonable 
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restrictions imposed by the canvassing board to prevent interference with its 

work. Upon conclusion of the canvass, the Secretary of the State Bar will 

publicly announce the results and notify each candidate for office. The new 

members of the Board of Governors will be sworn in during the annual meet- 

ing of the State Bar to be held in San Francisco on September 19, 20 and 21. 
VACANCIES TO BE FILLED 

Vacancies on the Board of Governors this year occur in State Bar Dis- 
tricts 2, 3, 4 and 7, where the terms of Gilford G. Rowland, of Sacramento ( Dist. 
No. 2.), Archibald B. Tinning, of Martinez (District No. 3), Mitchell M. Bour- 
quin, of San Francisco (Dist. No. 4), and John W. Hart and John Perry Wood, 
of Los Angeles (Dist. No. 7), expire. Governors Rowland and Tinning may 
stand for re-election. Governors Bourquin, Hart and Wood may not, as each of 
them has now served three or more years on the Board. 

The governors to be elected will serve for a full term of three years. In 
District No. 7, which comprises Los Angeles County, the candidates may main- 
tain their principal offices for the practice of law at any place within the County. 
At the time this is written Earl M. Daniels, Esquire, and Ernest S. Williams, 
Esquire, both of whom maintain their offices in the City of Los Angeles, have 
announced their intentions to become candidates at the forthcoming elections. 
Governors Bailie, Seiler and Bartlett, the remaining governors representing this 
District, will continue in office. 


COURT RULES 


Available Now at the Daily Journal Office 


212 Page Loose-leaf compilation of Court Rules and Rules of 
Practice, with New Rules, and Amendments, effective July 1, 1932. 





SUPERIOR COURT—Los Angeles County 

SUPERIOR COURT—Judicial Council Rules 

SUPREME AND APPELLATE COURTS—Judicial Council 
APPELLATE DEPT. SUPERIOR COURT—Judicial Council 
MUNICIPAL COURT—Los Angeles 

UNITED STATES DISTRICT COURT—Southern District 
COURTS OF ADMIRALTY of the United States 

COURTS OF EQUITY of the United States 


All amendments, made since the publication, are available, 
in loose-leaf form, at Daily Journal Office, without charge. 


PRICE $1.00 


LOS ANGELES DAILY JOURNAL — 121 North Broadway 
MUtual 6138 
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Moratorium Act of 1935 


Analysis of Provisions on Mortgage and 
Trust Deed Foreclosures 


By Ewell D. Moore, of the Los Angeles Bar 


HE NEW MORATORIUM ACT, signed by the Governor on June 21, and effective 
immediately, repeals both Chapter 1, Statutes of the extra session of 1934, and 
Chapter 7, Statutes of 1935. 

It provides for postponement of sales conferred by mortgages, deeds of trust, or 
contracts of purchase of real property, or chattels attached to real proverty; for post- 
ponement of forfeitures and terminations under contracts of purchase, extensions of 
periods of redemption, reduction of moneys to be paid on redemption, and regulates 
the appointment of receivers in certain cases. 


Sales under power of sales, and forfeitures under contracts may be postponed to 
a date not later than February 1, 1937, and sales under a decree to a date not later than 
February 1, 1936. 


Petition to postpone a sale, under power of sale, must be filed within 90 days of the 
date of recording notice of default, or within 30 days of the effective date of the 
Act (June 21). 


In order to postpone forfeiture under a contract of purchase, a petition may be 
filed any time prior to foreclosure, termination or forfeiture of purchaser’s interest 
under the contract, but in no event may the petition be filed later than February 1, 
1937. However, it would seem that the filing and recording of a petition does not 
automatically postpone forfeitures, and that a court order is necessary. 


In the case of property sold under decree, and the redemption period not having 
expired, a petition may be filed for an order postponing termination of the redemption 
period; provided, the petition must be filed not later than January 1, 1937. The termina- 
tion cannot be postponed to a date later than February 1, 1936. 

In any decree of foreclosure, and without a petition having been filed, the court 
may provide that a sale shall not be held until such date as it shall fix; provided, that 
the date fixed shall not be later than February 1, 1936. 


Notice of the filing of petition to postpone sale, or postpone termination of re- 
demption period, must be sent by registered mail to the trustee, beneficiary, mortgagee, 
purchaser at foreclosure sales or last redemptioner. 

Should the mortgagor or purchaser commit waste, or default in any payment 
ordered by the court, or fail in any act required by the court, the court is required, 
unless good excuse be shown, to order that the sale, foreclosure, termination or 
forfeiture postponed by its order or decree, proceed as provided by law. 

The Act provides that the court is required to hear the petition of an interested 
party within twenty days, but allows for postponement of the hearing not to exceed 
10 days. 

Section 20 provides that the Act does not apply to 

“Any mortgage or deed of trust while held or owned by the original 
lender securing any loan made by the United States Government or any agency 
thereof or any loan insured by the United States Government or any agency 
thereof.” 

Or to 

“Any mortgage or deed of trust or contract of sale upon real property 
executed after February 1, 1935.” 
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Or to 

“Any mortgage or deed of trust securing an obligation in default at the 
time the owner or owners acquired title by purchase subsequent to the effective 
date of this Act.” 


No receiver may be appointed at the request of a mortgagee or beneficiary except 
in foreclosure suit, or in an action for the enforcement of covenants contained in the 
mortgage or trust deed, or in any proceeding ancillary to the suit, or until notice of 
default is recorded. 

The court may, upon petition of interested parties, amend or supplement an order 
made under this Act as well as under the previous Moratorium Act of 1935. There 
are provisions to protect guarantors on obligations secured by a mortgage or trust 
deed, sales under which have been postponed; also extending Statute of Limitations upon 
actions on the obligations, and upon the guarantees, in all cases in which sale se- 


curing the same is postponed. 
7 - 


Young Lawyers of California Join A. B. A. 


More than 300 Juniors Added to Membership Since May 


By Lowell Matthay, of the Los Angeles Bar, 
Chairman of the Junior Bar Conference for the State of California 


ROM the Silver Strand of Coronado to the distant beautiful bay of Crescent 

City, and from Calexico to Sacramento, the young lawyers of California have 
responded to the call for. their participation and membership in the Juntor Bar 
Conference of the American Bar Association at Los Angeles. The Junior Con- 
ference is the new national organization within the American Bar Association 
of the lawyers of the country under thirty-six years of age. 

We decided this spring that California, the originator of the Junior Bar 
idea—under Hubert T. Morrow’s direction in 1928—should take a leading part 
in the development of the national conference. To do this it was necessary first 
to have our young attorneys become members of the American Bar Association. 

It was announced in the April issue of THe BULLETIN that our immediate 
objective was the securing of three hundred new members eligible for the Junior 
Bar Conference of the Association. 

We have accomplished that objective. Since February, more than three 
hundred new members eligible for the conference have been enrolled in the 
\merican Bar Association from the State of California. 

It is true that about two hundred of the new members are from the one 
County of Los Angeles; but it is also true that from among the remaining one 
hundred new members we find representatives from nearly every other county 
in the state. 

The successful campaign of Chairman W. I. Gilbert, Jr., and his committee 
for Los Angeles County deserves our hearty commendation. It is believed that 
this committee, with the assistance of the executive committee of the “Junior 
Barristers,” have set a record—over two hundred new members of the Junior 
sar Conference of the Association from the County of Los Angeles within a 
period of two months. 

California has exceeded its quota of five hundred and fifty new members 
of the American Bar Association for this year and is now eagerly awaiting the 
opportunity of entertaining the Association at its fifty-eighth annual meeting. 
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Leaves from a Judge's Notebook 


A Miscellany of Ideas Born of 
the Day's Work 


By William J. Palmer, Judge of the Superior Court 


I. On being “bound” by the testimony. 


N inept and misleading expression crept into the terminology of the law 

with that time-worn statement of rule that a party is bound by the testi- 
mony of a witness called by himself. Without benefit of judicial increment, the 
expression denotes no intelligible concept. And the most the courts have been 
able to do with it has been to state what it does not mean and to give an inter- 
pretation quite apart from what it says. 

As a litigant is charged with no responsibility for deciding the case in which 
he participates, and as the duty of the court is to find the truth from whatever 
proper source, it follows that no one can be bound by the testimony of any par 
ticular witness, except possibly the witness, himself. And we usually permit 
him an opportunity to change his story, if he wishes to do so. 

In a certain sense, of course, it may be said that all parties and the court 
are bound by the whole of the evidence. It is the story, or the various stories, 
from which facts must be assembled in support of a judgment. But this is 
something quite apart from the thought of either party being bound by the testi- 
mony of any particular witness. 

Analyzed, all this old rule can mean under modern law is that a party who 
calls a witness is limited in the ways by which he may impeach the witness. The 
statutes prescribe four methods by which the adversary’s witnesses may be im- 
peached, and permits two of them to be used for impeaching one’s own witness, 
including a showing that at other times he has made statements inconsistent with 
his testimony. C. C. P. 2049, 2051 and 2052. A fifth method, that of showing 
bias or prejudice, is recognized and that, too, may properly be used against one’s 
own witness when he proves to be hostile. 

So the net result is that being bound by the testimony of a witness called 
by yourself means simply that you cannot impeach that witness by evidence of 
bad reputation or by evidence of conviction of a felony. These two limitations 
will be removed some day, for certainly if after calling a witness, a party learns 
that the witness is of impeachable character or has a felony record, it should 


be the party’s privilege, if not his duty, to bring the facts to the court. 
See: 

Figari v. Olcese, 184 Cal. 775; 

Bellus v. Peters, 165 Cal. 112. 
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Counsel one day had argued the question whether or not a certain person 
could be called under section 2055 of the Code of Civil Procedure. I asked the 
lawyer wishing to so call the witness if he had any intention of impeaching the 
witness by evidence of bad reputation or of conviction of felony. He answered 
that he had no such intention. Whereupon I made a statement somewhat as 
follows: “I shall rule on the question, but in passing let me say that as far as 
I am concerned, it makes no difference whether you examine the person under 
section 2055 or otherwise. It is manifest that he would be a hostile witness, and 
I would grant you all proper privileges of examination under such circumstances. 
No matter how his testimony comes to me, it will be before me for considera- 
tion. If I regard him as worthy of credit, or unworthy of it, I shall weigh his 
testimony accordingly—and in either case, I shall do so regardless of whether 


the witness is called under section 2055 or not.” 
Il. The divorce-suit dilemma. 


Some day, just for the sake of showing a gentleman’s humaneness and under- 
standing of the common frailties of human life, we shall make a few changes in 
our divorce laws. The first thing to be done in that connection is to erase the 
absurd law of recrimination, the law that says if both husband and wife have 
causes of action for divorce, one against the other, then no divorce may be 
granted. 

This antiquated and cruel provision is supposed to rest on the same prin- 
ciple as the maxim that he who seeks equity must do equity. But it negates two 
of the most fundamental theories of the law with respect to marriage: the prin- 
ciple that marriage is a contract similar in all essential respects to other con- 
tracts, and the socially-sound theory that the state is a party to every marriage. 
Let us look at the law of recrimination in the light of these two tenets. 

We would regard it as an inanity were a court to hold, for instance, that 
although a partnership contract might be judicially declared to be broken if one 
party only had broken it, it must be kept alive and enforced because both parties 
have violated it, both have helped make a failure of it, neither longer respects it, 
and both wish to have it declared at an end. 

And when we prescribe that the marriage contract cannot be declared at an 
end because both parties have violated it to the extent that it has failed of its 
purpose, we overlook the fact that the state, as the innocent third party, cannot 
truthfully be prejudiced or deprived of its rights because the other two parties 
have failed. For the same purpose that the state took part in the making of 
the contract, it should reserve to itself the right to declare it terminated, when 
the circumstances indicate that to do so would be for the best interests of the 
parties and society as a whole. 

The practical effect of this law of recrimination becomes painfully apparent 
to a judge after he has tried a few contested divorce actions in which each party 
seeks a divorce. In the majority of such cases there is a good deal to be said 


on both sides. More often than not both parties have broken the marriage vow 
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and each has given the other a cause of action for divorce. In nearly all such 
cases, the marriage has hopelessly failed, because its foundation of love and 
respect has been destroyed. Charges and counter-charges are made. Had one 
the power to trace the thread of causal connection back through uncounted petty 
actions and reactions, thoughts and counter-thoughts, temperaments, moods, char- 
acter weaknesses, physical and mentai deficiencies, he might be able to arrive at 
the real cause of the destruction and truly place the blame on one party or the 
other. But such tracing is impossible. 

When the sordid and brutal play is ended, the judge finds himself con- 
fronted with the law of recrimination. If he applies it, the parties remain mar- 
ried—only in the law—they having in fact divorced one another. If the judge 
has a heart he shrinks from thus sentencing two erring human beings to a per- 
manent, and everliving falsehood. He recoils from the thought of compelling 
two human spirits to twist and bend and be distorted under the artificial con- 
finement of a legal fiction affecting one of the two basic urges of life. And he 
knows that to do so would not be for the best interests of the state. He is 
reluctant, too, to spread upon the public records for the inspection of children 
and others a detailed account of the failings of two who once loved—and lost. 

But what else may he do? To issue a writ of divorce, he must find the 
allegations of one party to be true and those of the other party to be false. He 
may know that such a finding, itself, would be a falsehood and unfair to one 
party. He may feel that the wife has been as much at fault as the husband and 
possibly more so, yet he may see that for the best interests of the state the hus- 
hand should help her financially for a while, that she might be assisted to inde- 
pendence, regardless of any past mistakes, which we cannot truly judge. But, 
under the law, he has no authority to order the husband to assist the wife unless 
he finds that the wife has been right and the husband has been wrong. 

Thus the court is put to a choice: 1. The best interests of society and of 
the parties in the particular case must be ignored by denial of divorce, or 2. 
The blame must be falsely placed entirely on the husband and a sentence of 
alimony imposed upon him, or 3. The blame must be falsely placed entirely on 
the wife and she be cut off forthwith from any financial help from the husband. 

When we do away with the law of recrimination, we shall enact another law 
to this effect: that when, after the trial of a contested divorce action, it appears 
to the court that either party has a statutory ground for divorce against the 
other, that both parties have been in some degree at fault, that the marriage has 
hopelessly failed, and that the best interests of the parties and of the state will 
be served by issuing a writ of divorce, the court, in its discretion, without mak- 
ing detailed findings assessing the fault against one or the other, may issue the 
customary interlocutory decree of default, and, in connection therewith, make 
such orders with respect to care and custody of children and alimony, temporary 
or permanent, as in the court’s judgment appear to be fair and just to the 
parties and for the best interest of the state. 

(Additional articles by Judge Palmer under the above title will be printed 
in future issues of the BULLETIN.) 
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Civil Appellate Practice in the United States 
Circuit Court of Appeals* 


By Herman F. Selvin, of the Los Angeles Bar 


*In the preparation of this paper the author has referred frequently to the writings 
on appellate procedure of Paul P. O’Brien, Esq., Clerk of the United States Circuit Court 
of Appeals for the Ninth Circuit. Permission to make such use of his book was kindly 
given by Mr. O’Brien for which courtesy the author desires to express his appreciation. 


ITHIN THE COMPASS of an article such as this it is hardly possible to 

do more than give a general outline of the procedure by which appellate 
review of a federal judgment or decree is obtained. No attempt will be made 
here to present the subject in all of its many ramifications.‘ Because, however, 
the federal system of appeal is, in many respects, entirely different from that to 
which the state practitioner is accustomed, a general summary of the steps 
necessary to perfect an appeal may be of aid to one faced for the first time with 
the necessity of getting his case before a Circuit Court of Appeals. 


1. MAKING THE RECORD 


The foundation for any successful appeal must be laid, of course, in the 
trial court. It is in this phase of the matter that the state practitioner may most 
frequently go astray—for the manner of preserving or “making” one’s record 
in the trial court differs fundamentally in the United States courts from that in 
vogue in the state courts, while the necessity of acting on the spot prevents the 
research and investigation which may be availed of in later stages of the process. 

The primary difference between federal and state procedure is found in the 
federal requirement that ordinarily no ruling of the trial court will be reviewed 
on appeal unless an exception thereto was taken in the lower court.* In actual 
practice this requirement may be, and frequently is, a nonsensical formality which 
no longer serves its intended purpose,* but as the essential predicate of any ap- 
pellate review its importance survives with undiminished vigor. 

In most instances the preservation of an exception is comparatively a simple 
matter involving only the announcement, upon any adverse ruling, that the party 
aggrieved excepts. In one case, however, more than the mere registration of 
protest is essential. Exceptions to the court’s charge to the jury must be specific, 
1. e., they must state, not only the portions of the charge excepted to with suf- 
ficient certainty to identify the objectionable instructions, but the grounds upon 
which the instructions are thought to be erroneous must be stated.4 A general 

1. For complete treatments of the subject of federal appellate practice the reader 
should consult O’Brien, Manual of Federal Appellate Procedure, and, Hucues, Federal 
Practice. 

Limitations of space require that this paper be confined to civil appeals strictly so- 
called. No discussion is undertaken, therefore, of bankruptcy, criminal or admiralty 
appeals, in all of which certain exceptional and special features are to be found. Nor is 
the subject of practice in the United States Supreme Court touched upon. 

2. Fuller Process Co. v. Texas Co. (C. C. A. 8), 16 F. (2d) 108; Weinstein v. 

Laughlin (C. C. A. 8), 21 F. (2d) 740. But a question of law apparent on the record, 
which has not been waived, may be reviewed even in the absence of an exception, U. S. v. 
LaFranca, 282 U. S. 568, 570-1, 75 L. Ed. 551, 51 S. Ct. 258. 
3. The purpose of an exception after an adverse ruling is to give the trial court an 
opportunity to reconsider the point and reverse its ruling if so advised. U. S. v. LaFranca, 
supra, n. 2; Fillipon v. Albion Vein State Co., 250 U. S. 76, 82, 63 L. Ed. 853, 39 S. Ct. 
435. 

4. C. C. A. 9, Rule 10; First National Pictures, Inc. v. Robison (C. C. A. 9), 72 F. 
(2d) 37, 39, and cases there cited. 
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exception to the charge, or to any part of it, that is, the mere statement that one 
excepts to the charge or to a particular portion thereof, is insufficient and will 
not permit of any review in this regard.° Apparently, the same rule does not 
apply in respect to exceptions to a refusal to charge.® 

The manner of preserving factual questions for review is also different in the 
federal courts. In the state courts, of course, the point that the evidence is in- 
sufficient to support the judgment or the findings of fact is always open on 
appeal without any special preliminary steps having been taken at the trial.‘ 
In the federal equity cases essentially the same rule prevails*—the theory in that 
regard being that an equity case is heard de novo in the Court of Appeals so 
that questions of fact, as well as of law, are open to review.” 

If the case is at law, however, the matter is not so simple. In that event 
the sufficiency of the evidence to support the judgment can be subjected to ap- 
pellate scrutiny only if the point has been raised below by some requested ruling 
on the law. Consequently, when the case has been tried to a jury, a motion 
for directed verdict, or a request for a peremptory instruction on the issue of 
fact in question, is an indispensable prerequisite to consideration of the evi- 
dentiary question on appeal.’° Failing to find anything of this sort in the record 
the invariable answer of a Circuit Coutr of Appeals to the contention that the 
judgment is without support in the evidence is that the “matter is not properly 
before us.) 

When a jury has been waived the necessary ruling is obtained by requests for 
special findings or a motion for judgment.'* Which ever of these methods 1s 
selected, and preferably, both should be adopted,'* two requirements should be kept 
in mind: first, the request or motion must be made after the evidence is all in, 
probably before the case has been submitted for decision, and certainly before 


5. Supra, n. 4. In respect of the court’s instructions to the jury a specific exception 
really serves a useful purpose for, in contra-distinction to the ordinary ruling to which 
exception is taken, the first opportunity to apprise the trial court of the particulars in 
which the charge is thought to be erroneous arises upon the entry of exceptions thereto. 
See, Royal Fin. Co. v. Miller (C. C. A. 9), 47 F. (2d) 24, 27-8. 

6. See, Sacramento etc. Lands Co. v. Johnson (C. C. A. 9), 36 F. (2d) 925, where 
the court refused to pass upon instructions given because of defective exceptions but did 
review a general exception to a refusal to instruct; and Sacramento etc. Land Co. v. 
Loucks (C. ¢ \. 9), 36 F. (2d) 921, where the same thing occurred. Rule 47 of the 
United States District Rules (Southern District of California) is authority for this prac- 
tice. Note, however, that this rule permits a general exception to any instruction re- 
quested by the parties. To the extent that the exception to an instruction given must 
be specific the District Court rule apparently must give way to the rules and practice of 
the Circuit Court of Appeals. Supra, ns. 4 and 5. 

7. First Nat. Bank v. Maryland Cas. Co., 162 Cal. 61, 72-3, 121 Pac. 321, Ann. Cas 
1913C, 1170. 

8. Waterloo Min. Co. v. Doe (C. C. A. 9), 82 Fed. 45, 51; Alexander v. Redmond 
(C. C. A. 2), 180 Fed. 92, 93. 

9. Unkle v. Wills (C. C. A. 8), 281 Fed. 29, 34; cases cited supra, n. 8. 

10. Maryland Cas. Co. v. Jones (C. C. A. 9), 35 F. (2d) 791, 792; Hecht v. Alfaro 
(C. C. A. 9), 10 F. (2d) 464, 466; Kennedy Lumber Co. v. Rickborn (C. C. A. 4), 40 F. 
(2d) 228, 230. : 

11. Maryland Cas. Co. v. Jones, supra, n. 10. 

12. Fleischmann C. Co. v. U. S., 270 U. S. 349, 355-6, 70 L. Ed. 624, 46 S. Ct. 284, 
and cases there cited; Henry H. Cross Co. v. Texhoma Oil etc. Co. (C. C. A. 8), 32 F. 
(2d) 442, 445; Ocean Acc. etc. Corp. v. Pearson (C. C. A. 6), 37 F. (2d) 896; Town Club 

U. S. (C. C. A. 8), 68 F. (2d) 620, 623 

13. It is within the trial court’s discretion not to make special findings in a law case. 
Therefore, if only a request for special findings has been made by counsel and no special 
findings at all are made by the court, no reviewable ruling is presented to the appellate 
court in the absence of a motion for judgment. Henry H. Cross Co. v. Texhoma Oil 
etc. Co., supra, vn. 12. On the other hand, if adverse findings are made, a request for 
other findings is essential to a review of those which were made. Pabst Brewing Co. 
v. E. Clemens Hoist Co. (C. C. A. 9), 264 Fed. 909, 911. 
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any recission has been announced;'* and, second, the ground of the motion or 
request must be that the evidence will not sustain any other conclusion.’” 


2. TAKING THE APPEAL 


Having laid the requisite foundation in the trial court by proper exceptions, 
motions and requests, the next step obviously is to take the appeal. This is done 
in all cases within the scope of this article’® by the presentation to the trial 
court of a petition for leave to appeal and the making of an order allowing the 
appeal.'* This must be done in the ordinary case within three months of the 
entry of the judgment.'* The petition is simple, consisting, usually, of a state- 
ment that the party, feeling himself aggrieved by. the judgment, decree or order 
in question, desires to appeal therefrom.'® This petition may be presented to 
the District Judge ex parte, together with the order allowing appeal which he 1s 
to sign.*" 

Along with the petition for leave to appeal the appellant must present his 
assignment of errors.*! In this document are listed the specific rulings to which 
the appellant has excepted and upon which he will base his case for a reversal.** 
The preparation of a proper assignment of errors may involve the attorney in 
some difficulties in his attempt to steer a middle course between an incomplete 
or too general specification on the one hand** and a prolix and multifarious 
enumeration on the other.*4 The safest rule to follow in this respect is to specify 
only rulings of the trial court (as distinguished from argument), avoid repetitious 
variations of the same assignment, and specify only the particular errors intended 
to be urged. General assignments such as that the judgment is against law, 
are usually unavailing. 

Ordinarily the assignment will be in some such simple form as this: “The 
District Court erred in denying defendant’s motion for a directed verdict.’’*° 
If, however, the ruling assigned as error relates to the admission or exclusion 
of evidence, the full substance of the testimony admitted or excluded must be 
stated.2® And similarly, when the assignment goes to the giving or refusal of an 


14. Continental Nat. Bank. v. National City Bank (C. C. A. 9), 69 F. (2d) 312, 
317-8, and cases there cited. 

15. Henry H. Cross Co. v. Texhoma Oil etc. Co., supra, n. 12; and see the con- 
curring opinion of Circuit Judge Wilbur in Babbitt Bros. Trading Co. v. New Home ete. 
Co. (C. C. A. 9), 62 F. (2d) 530, 536-7, where the entire subject is extensively discussed 
and many cases cited. 

16. In certain proceedings in bankruptcy, for instance, leave to appeal must be ob- 
tained from the Circuit Court of Appeals. 11 U. S. C. A., sec. 47 (b); Jn re Interstate 
Oil Corp. (C. C. A. 9), 63 F. (2d) 674, 675. 

17. O’Brien, Manual of Federal Appellate Procedure, p. xxxiil. 

18. 28 U. S.C. A., sec. 230. It should be particularly noted that in bankruptcy pro- 
ceedings [11 U. S. C. A., secs. 47, 48] appeals from interlocutory orders or decrees [28 
U. S. C. A., sec. 227] and in several other types of proceedings, a different time for appeal 
is fixed. Generally, see O’Brien, op. cit., pp. xxxi, et seq., 94-8. 

19. O’BriEN, op. cit., p. 104. 

20. O'BRIEN, op. cit., p. Xxxiil. 

21. C. C. A. 9, Rule 11. Error not assigned will not, as a rule, be noticed by the 
appellate court. Dingman v. U. S., 274 U. S. 195, 200, 71 L. Ed. 996, 47 S. Ct. 566. 

22. Supra, n. 21; Kaplan v. Swarts (C. C. A. 1), 41 F. (2d) 177, 178. 

23. Solomon v. Newburger (C. C. A. 8), 35 F. (2d) 328, 329; Hecht v. Alfaro, 
supra, n. 10. 

24. Albert Pick-Barth Co. v. Mitchell Woodbury Corp. (C. C. A. 1), 57 F. (2d) 96, 
99-100 (cert. den., 286 U. S. 552, 76 L. Ed. 1288, 52 S. Ct. 503); Local 167, I. B. T. ete. 
v. U. S., 291 U. S. 293, 296, 78 L. Ed. 506, 54 S. Ct. 396. 

25. E.g., Solomon v. Newburger, supra, n. 23. For examples of improper assign- 
ments see, O'BRIEN, op. cit., p. 110. 

% CC. C. A. & Reale ik: Pacific Dock etc. Co. v. L. A. Dock etc. Co. (C. C. A. 9), 
50 F. (2d) 557, 558; Wagner Elec. Corp. v. Snowden (C. C. A. 8), 38 F. (2d) 599, 600-1; 
Federal Surety Co. v. Standard Oil Co. (C. C. A. 8), 32 F. (2d) 119, 120. 
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instruction, the full instruction given or refused must be included.** 

Concurrently with the presentation of the petition for leave to appeal the 
District Judge should be requested to fix the amount of the cost bond which the 
appellant must furnish.*8 If a stay or supersedeas is desired the amount of the 
undertaking required should also be fixed.*® 

If the judgment or decree appealed from is joint and only one party 1s 
30 This is done by the 
service of a notice to the non-appealing losing parties that an appeal is being 
taken,*! upon which is endorsed their refusal to join in the appeal.** An order 
of severance is then obtained** which, with the notice, must be included in the 
certified record to prevent dismissal of the appeal for the apparent lack of it.*4 

Upon obtaining leave to appeal, a citation® entitled in the Circuit Court of 
\ppeals, is presented to the District Judge for signature.*® The citation, when 
signed, should be served on the appellees and proof of service together with the 
original citation filed with the Clerk of the District Court.** The citation must be 
made returnable thirty days after it is signed.*% 


appealing a severance between the parties must be effected. 


3. PREPARING THE RECORD 

With the service of the citation the steps necessary to take an appeal have 
been completed and the preparation of the record begins. The actual work of 
preparing the record or bringing it together is done by the Clerk of the District 
Court. Appellant’s counsel, however, must designate the portions of the District 
Court record which he desires incorporated on appeal. This he does by serving 
on his opponent and filing with the clerk a praecipe for transcript of record on 
appeal.*® In this document, which should be served and filed at the time the 
appeal is allowed*® counsel lists the various pleadings, orders, judgments and 
other papers which he desires to have included in the appellate record, and requests 
the clerk to certify them.*! Ordinarily the documents requested will include the 
pleadings, bill of exceptions (or the statement of the evidence if the case is in 
equity), the verdict or findings of fact, the judgment, petition for leave to appeal, 
order allowing appeal, assignment of errors, cost and supersedeas bonds, citation, 
and the praecipe itself. 

The appellee should, within ten days from service of the praecipe in equity 
cases ** and forthwith at law,** serve and file a counter-praecipe for such addi- 
tional portions of the record as he desires to have before the Circuit Court of 
\ppeals.** 


w. €:0. & 9 Bae i. 

28. 28 U. S.C. A., sec. 869; O’Brien, op. cit., pp. 113, et seq. 

29. C. C. A. 9, Rule 13. 

30. Babcock v. Norton (C. C. A. 2), 5 F. (2d) 153, 155 (cert. den. 268 U. S. 689, 
69 L. Ed: 1158, 45'S... Ct. 509). 

31. 14 HuGues, Federal Practice, 411-2. 

32. Supra, n. 31. 

33. Masterson v. Herndon, 77 U. S. (10 Wall.) 416, 418, 19 L. Ed. 953. 

34. Babcock v. Norton, supra, n. 30; City v. H. C. Speer & Sons Co. (C. C. A. 10), 
62 F. (2d) 544, 545. 

35. For the form of the citation see, 14 Hucues, Federal Practice, 428, sec. 13354. 

36. O’Brien, op. cit., p. 127; 28 U. S. C. A,, sec. 867. 

37. Martin v. Buford (C. C. A. 9), 176 Fed. 554. 

38. C. C. A. 9, Rule 14 (5). 

39. O'BRIEN, op. cit., p. 134; Equity Rule 75. 

40. Supra, n. 39. 

41. Supra, n. 39. 

42. Equity Rule 75. 

43. O'BRIEN, op. cit., p. 134. 

44. Supra, n. 39. 
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In actions at law it is essential that any matters sought to be reviewed which 
are not included in the primary record be brought up in a bill of exceptions.*® 
The primary record corresponds to the judgment-roll in the state courts*® and 
consists of the pleadings, process, verdict or findings, judgment and the appeal 
papers heretofore referred to.47 Consequently, the evidence and the rulings there- 
on, the instructions given and refused, and any proceedings and rulings had on 
motions and the like, whether taking place before or during the trial, must be 
contained in the bill of exceptions, if a review thereof is to be had.*8 The bill 
must be settled and allowed within the term at which judgment was entered unless 
the term has been extended for that purpose.*® In the Southern District of 
California the proposed bill should be served on the opposing party and filed with- 
in ten days from the entry of the judgment.*® This time may be extended.*! 
Amendments to the bill must be served and filed within ten days of the service 
of the original bill.®* 

The form of the bill is substantially the same as in the state courts except 
that the assignment of errors and specification of particulars in which the evidence 
is insufficient to support the judgment**® are not required to be included.™ 

In suits in equity the statement of the evidence takes the place of the bill 
of exceptions. This is a condensed, narrative statement of the evidence and pro- 
ceedings at the trial, care being taken to eliminate all repetitious or immaterial 
matter.°° The proposed statement must be lodged with the clerk at or before the 
time the praecipe for the record is filed, and notice of that fact given the opposing 
party.°* Notice must also be given of a time and place when the statement will 
be presented for approval, which time must be not less than ten days after such 
notice.** The appellee, of course, may propose amendments within the ten day 
period.5§ 

In some instances the record on appeal may consist, in equity cases, of an 
agreed statement showing how the case arose and so much of the evidence and 
proceedings as are necessary to a determination of the questions presented.*® If 
this method is followed it obviates the necessity of including in the record any- 
thing more than the statement and the appeal papers. The method does not seem 
to have been used in this district with any marked frequency, probably because 
of the difficulty of bringing counsel to an agreement on the matters to be omitted. 

If, in the course of preparing the record, it becomes apparent that it will not 
be completed and docketed in the Circuit Court of Appeals on or before the return 
day fixed in the citation, an order enlarging the time should be obtained either 

45. 2U.S.C.A, sec. 875; U. S. v. Hill (C. C. A. 2), 344 F. (2d) 133, 135; Atchison 
etc. Ry. Co. v. Nichols (C. C. A. 9), 2 F. (2d) 12, 13. 

46. Ford Motor Co. v. Hotel Woodward Co., infra, n. 47. 

47. Ford Motor Co. v. Hotel Woodward Co. (C. C. A. 2), 271 Fed. 625, 630; Clune 
v. U. S., 159 U. S. 590, 593, 40 L. Ed. 269; 16 .S. Ct.. 125. 

48. Spracklen v. Atchison etc. Ry. Co. (C. C. A. 9), 7 F. (2d) 468; Davis v. U. S. 
(C. C. A. 10), 67 F. (2d) 737, 738; Heinz v Commissioner (C. C. A. 5), 70 F. (2d) 461, 
463. 


49. Atchison etc. Ry. Co. v. Nichols, supra, n. 45; Davis v. U. S., supra, n. 48. 
50. Rule 49, U. S. District Court Rules (Southern District of California). 
51. Rule 49, supra, n. 50. 

52. Rule 49, supra, n. 50. 

53. C€..C. P., sec. 646. 

54. O’BriEN, op. cit., pp. 41-5. 

55. Equity Rules 75 (b), 76. 

56. Equity Rule 75 (b). 

57. Equity Rule 75 (b). 

58. Equity Rule 75 (b). 

59. Equity Rule 77. 
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from the District Judge who signed the citation or from a judge of the appellate 
court.” The application for such an order should be made, in the first instance, 
at least, to the District Judge.*! It may be and customarily is done informally and 
Cx parte.®* 

With the certification of the record its preparation is complete. It only 
remains to docket the case in the Circuit Court of Appeals and the appeal is then 
perfected. 

60. C. C. A. 9, Rule 16. 

61. In a communication from the Clerk of the Circuit Court of Appeals for the Ninth 
Circuit to the Clerk of the District Court (Southern District) it was stated that the 
Circuit Judges prefer that applications for enlargement of time be made to the District 
Judge signing the citation. See, C. C. A. 9, Rule 16. 

62. C. C. A. 9, Rule 16, does not require that the application be made on notice, and 
so far as the writer is aware it is always done ex parte. 

63. The various steps necessary to perfect an appeal are well summarized in O’Brien, 
Oop. cit., pp. Xxx1, et seq. 


Sf 


Governor Appoints Former Judge Hazlett to Be 
Commissioner on Unitorm Laws 


N JUNE 22, 1935, Governor Merriam appointed former Judge William 

Hazlett a member of the Commission on Uniform State Laws under the 
provisions of Chapter 498 of the Statutes of 1927, to serve four years. 

The appointment is to have the California members of the Commission act 
in conjunction with the Commissioners from other states. The duties are to 
examine into and recommend the adoption of uniform state laws in matters 
where such laws may reasonably be adopted and to report thereon to the Legis- 
lature each session. 

e — — 


OFFICIAL ENTERTAINMENT PROGRAM 


(Continued from page 247) 

Friday, July 19th, 6:00 P. M—LA GOLONDRINA CASA, 35 OLVERA STREET. 
“Dinner in Spain” in honor of visiting women lawyers which all local women 
lawyers are invited to attend. 

Friday, July 19th, 8:30 P. M—PHILHARMONIC AUDITORIUM, FIFTH AND 
OLIVE STREETS. The Los Angeles Bar Association will produce the historical 
Pageant, “The Making of the Constitution of the United States of America,” with 
prologue and series of tableaux. 

Saturday, July 20th, 1:00 P. M.—Motor trip and visit to motion picture studios. 


GENERAL COMMITTEE 


Chairman Transportation Committee Uniform State Laws Committee 
Gurney E. NEwLIN WarreEN E. Lippy NorMAN S. STERRY 
ST ee ae ; . . Junior Bar Committee 
Vice-Chairmen Reception Commuttee , nt eiaig 4 
\ \ B : iad ee E. Avery CRARY 
“NORMAN /\. DAILII Tuomas C. Ringway 


Hostess Committee 


JEFFERSON P. CHANDLER : a } ‘ 
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Courtesy Committee Mrs. Jerrerson P. CHANDLER 


Joe Criper, Jr. : , ‘ 
Guy RicuHarps CruMP Earte M. DANIELs Printing Committee 
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(a ae oan Cuseen. Te Audit Committee 
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IVomen’s Committee Publicity Committee Secretary 
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Justice Gavin Craig Removed 


Court Makes Order Declaring His Office on District 
Court of Appeal Vacant 


 Pepegeecenite determined action by the Los Angeles Bar Association and the 
attorney general, the office of Justice Gavin Craig of the District Court of 
Appeal is, by order of court, now vacant. 

In making his order removing Judge Craig, Superior Judge Benjamin Jones 
pointed out he had “reached the only possible conclusion, in view of the evi- 
dence submitted.” 

Immediately following the appellate jurist’s conviction in federal court on a 
charge of conspiracy to obstruct justice, the Bar Association, through its board 
of trustees, adopted the view that Judge Craig’s usefulness as a judicial officer 
had been destroyed and that he should resign. 

However, when the jurist declined to submit his resignation, the association 
demanded of the State Legislature that it proceed, as provided in the Constitu- 
tion, with removal proceedings by joint resolution of the two houses. Although 
a resolution for such procedure was introduced, it was not passed, largely be- 
cause the Legislature was at that time preparing to adjourn and also because the 
quo warranto proceedings were pending. 

In pressing the removal proceedings before Judge Jones, Attorney General 
U. S. Webb described Judge Craig as an “intruder, usurper and _ trespasser,” 
and urged the point that the jurist’s conviction in federal court on May 10 made 
the office vacant. 

Evidence at the quo warranto hearing was submitted principally by stipula- 
tion, it being stipulated by counsel for both sides that Judge Craig was con- 
victed of the conspiracy charge, and that there is not in this state a statute making 
the acts in question a felony. 

After the stipulation of facts involved, the visiting Lake county trial judge, 
however, on his own motion, ordered the case reopened and instructed counsel to 
present further evidence in order to have a full and complete record. Copies 
of the federal court proceedings were then introduced. 

Replying to the arguments of Craig’s counsel that the Superior Court had no 
jurisdiction to remove a judge of the District Court of Appeal, Attorney General 
Webb contended that particular question was not involved. 

“In this action we are not dealing with the District Court of Appeal, but 
with an individual who formerly was a member of that court,” Webb declared. 
“There is no halo of protection surrounding him merely because he was once 
a judge.” 

Throughout the proceeding it was Webb's contention that Judge Craig's 
conviction ipso facto made his office vacant. He argued that impeachment or 
removal by the Legislature was not the proper remedy because those proceedings 
are applicable only to instances in which the accused person is still in office. 

“The defendant in this case is before the court here stripped of his ermine,” 
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Webb said. “He is crowding and usurping his way into an office he ceased to 
hold on May 10. In this case there is neither a de facto or de jure officer in 
the office. 

“This situation exists to the peril of the public and to the peril and disgrace 
of organized society. On the tenth of May he became a usurper, intruder and 
trespasser in the office which he once held. On that date the office in law became 
vacant, but in fact was occupied. The jury’s verdict of conviction makes him 
no longer the proper holder of the office.” 

The attorney general further remarked that for ages people have looked upon 
judges and courts as objects of respect and honor and they are entitled to expect 
judges to conduct themselves in such a way that a jury of their peers will not 
find them guilty of crime. 

“The people of California had a right to expect of Judge Craig a course of 
conduct as was expected of Caesar’s wife—above suspicion,” Webb said. 

Judge Craig contends that pending the appeal from his conviction he is law- 
fully entitled to hold his office, and further, that in view of the fact that his office 
is one created by the Constitution that he could be removed only by the methods 
prescribed in the Constitution, to-wit, by impeachment, concurrent resolution of 
the Legislature or recall. 

a 


Association of Women Lawyers Meet July 15th 
and 16th at Clark Hotel 


® MINCIDENT with the meeting of the American Bar Association, the Na- 
tional Women, Lawyers’ Association will meet on June 15 and 16 at the 
Clark Hotel, Los Angeles. 

The two days’ session will culminate Tuesday evening, the 16th, with a 
banquet at The Victor Hugo restaurant. The sessions have been so arranged that 
the women lawyers may attend meetings of both groups, particularly American 
Bar Association Tuesday afternoon session, in a body. 

One of principal subjects that will be discussed by the women is, “The 
Woman Lawyer and the Divorce Problem.” 

Tuesday, June 16, there will be a breakfast at Hotel Clerk, with Rosalind 
Goodrich Bates, president of Southern California Council, acting as toastmistress. 

Local women attorneys in charge are: Percilla Lawyer Randolph, Edythe 
Jacobs, Aileen MacLymont, Grace Voorhees, Rose Hemperly, Judge Mary 
O'Toole of the Municipal Court of Washington, D. C., Dean Grace Hayes Riley 
of the Washington College of Law, Helen Hulbert, newly appointed county judge 
of Ouray, Colorado, and Judge Florence Etheridge Cobb of Wewoka, Oklahoma, 
will be the guest speakers. Governor Frank F. Merriam and Mayor Frank Shaw 
will speak briefly. 

Norman A. Bailie, president of the California State Bar Association, is the 
only male member of the bar who has been asked to greet the feminine Portias. 
He will give the address of welcome Monday morning with Gretchen Wellman, 


California vice-president, presiding. 
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Dangerous and Defective Streets and Grounds 


Public Liability Arising Therefrom. Menace 
to Taxpayers 


By Frederick von Schrader, of Los Angeles Bar, First Assistant City Attorney 


_— YTHER growing menace to the taxpayer is the increasing number of 
actions filed against cities and counties for alleged dangerous and defective 
conditions of public streets, sidewalks, grounds and works, under the provisions 


of the Public Library Act of 1923.1. That act provides, in part, as follows: 


“$2. Public liability for negligence. Counties, municipalities and 
school districts shall be liable for injuries to persons and property resulting 
from the dangerous or defective condition of public streets, highways, build- 
ings, grounds, works and property in all cases where the governing or 
managing board of such county, municipality, school district, or other board, 
officer or person having authority to remedy such condition, had knowledge 
or notice of the defective or dangerous condition of any such street, high- 
way, building, grounds, works or property and failed or neglected, for a 
reasonable time after acquiring such knowledge or receiving such notice, to 
remedy such condition or failed and neglected for a reasonable time after 
acquiring such knowledge or receiving such notice to take such action as 
may be reasonably necessary to protect the public against such dangerous 


or detective condition.” 


It is generally conceded that this tort liability is distinct from nuisance or 
other ex delicto actions which may be brought under different authority of law, 
such as an action for unlawful collection and diversion of waters. In other 
words, the liability created is not to be confused with nuisance, wilful torts or 
damage to property through the exercise of the power of eminent domain.* 

In this connection, it will be remembered that the sovereign power cannot 
be sued without its consent.* A survival somewhat of the old doctrine, “The 
King can do no wrong.’* And in California, as in all the States, it is well 
settled that no liability for tort exists upon the part of the sovereign power 
except where it has so designated.° 


l. Stats. 1923, p. 675, Deering’s Gen. Laws, Act 5619. 

2. See David—Municipal Liability in Tort in California, 7 So. Cal. Law Rev. #2, 
p. 214. 

3. Heron v. Riley, 209 Cal. 507 (1930). 

4. This doctrine, however, was expressly repudiated in Langford v. U. S., 101 U. S. 
341, but law writers generally concede its application as to the sovereignty of the State. 
See, Borchard, Governmental Responsibility in Tort, 36 Yale L. Jour., 1-41 (1926). 

5. Although the California Constitution provides, “Private property shall not be 
taken or damaged for public use without just compensation having first been made 
* * # (Art. I, Sec. 14), an action to protect the right is e+ contractu rather than ex 
delicto. See, Colusa & Hamilton R. R. Co. v. Leonard, 176 Cal. 109; Western Assur. Co. 
v. Sac. & S. J. Drainage Dist., 72 Cal. App. 68. 
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It is the purpose of this article to discuss the specific tort liability raised by 
the 1923 Statute. 
The City Attorney's office of the City of Los Angeles is at present defend- 


ing actions of this kind totaling over one million dollars. 
NATURE OF DEFECTS. 


The alleged dangerous and defective conditions are interesting. They 
include small holes in sidewalks; missing glasses in basement lighting grilles; 
cable stretched over a street; depression or dip in the street for drainage pur- 
poses; a wall, unguarded and without warning lights at the end of a street; the 
buckling of a sidewalk due to the growth of the roots of a tree; a curb in dis 
repair; the steps in a public toilet in disrepair; a lock on a door in disrepair ; 
a rough and uneven street; an unguarded pit; an unpaved street full of holes; 
a hole in a parking strip; a bridge without guard rails; a street not protected 
from flood waters; and inadequate storm drains. 

\t first blush many of these conditions would seem to be far-fetched to 
predicate liability, but, as we shall show, our appellate courts have construed the 
said statute to the point where literally anything can become, or is, a dangerous 
or defective condition, resulting in a grave potential hazard to the taxpayer, who 
ultimately pays these judgments, when obtained. 

Contrasted with the City of Los Angeles’ automobile liability’ or workmen's 
compensation,’ this liability bids fair to eclipse both, although the actual liability 
to date has not been so great. But we have observed the liability steadily mount- 
ing, with more and more potentialities, as the appellate courts have ruled in 
favor of various plaintiffs and have construed the Act to such an extent, we 
think, as would literally bankrupt cities if the doctrines announced were better 
and more universally known. We have observed an increasing number of these 
cases filed year by year and an increasing number decided by the appellate 
courts, so there can be no doubt, if the statute is not amended or the doctrines 
enunciated curtailed, that cities and counties in the near future will be hard put 


to assume this liability. 

[t naturally occurs to all of us that a tort feasor should pay the penalty of 
his wrongdoing, but careful reflection casts many doubts on the applicability of 
the rule to the sovereign power. For instance, the City of Los Angeles has 
many thousands of miles of streets and sidewalks over which hundreds of thou- 
sands of pedestrians and vehicles go daily. It would take thousands upon 
thousands of dollars to inspect these highways, not to speak of putting them in 
the state of repair evidently expected by the decisions of our courts. Can we 
visualize such a responsibility thrown upon any other body or individual? In 
the operation of railroad trains or street railways the public is not allowed to 
roam at random over the rights of way and then claim damage if they are 
injured. They are guilty of contributory negligence or are trespassers, as the 


6. Civil Code, Sec. 1714%. 
7. Constitution, Art. XX, Sec. 21 
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case may be; yet the following decisions of our appellate courts apparently 
negative these defenses for cities and counties acting in their sovereign capaci- 


ties. We shall start with the more extreme cases. 


More EXTREME CASES. 

Huff v. Compton City Grammar School District, 92 Cal. App. 44, was a 
case in which a child of about nine years of age received burns when her dress 
caught fire from an incinerator maintained on the grounds of defendant school 
district. The District Court of Appeal of the Third District, in affirming the 
judgment, stated: 

“It needs no argument to show that the burning of rubbish in the 
incinerator while little children were playing around it constituted negligence.” 
This case does not cite any authorities. The facts disclose that the incin- 

erator had been in that location for at lease eighteen months prior to the acci- 
dent and the janitor testified that he had been accustomed to burn “every day 
in the same incinerator approximately the same amount of trash of the same 
character as that trash was;” that “smoke was coming out” of the incinerator at 
about the time the child was burned. There is no showing that the incinerator 


was “an unknown, concealed and unguarded danger.”® 


It would appear that a child of nine years of age knows, or should know, 
that a smoking incinerator is a dangerous object with which to come into con- 
tact; but it does not appear how an open and common contrivance of this kind 
constitutes a dangerous or defective condition of the grounds, any more than 


does the usual open fireplace or coal stove. 


In Dawson v. Tulare Union High School, 98 Cal. App. 138, the doctrine 
was announced that “long-continued existence of a defective condition may 
establish constructive notice thereof.” With this doctrine we have no quarrel, 
but as applied by some of our appellate courts it has opened the door for the 
plaintiff to recover from cities, counties and school districts on practically any 
state of facts. The facts in this very case are illustrative. It was in evidence 
that certain girl pupils of the high school used a piano in connection with their 
physical exercises; that the piano in question was the property of the defendant 
district; that it was frequently moved from one room to another and that to 
facilitate the moving thereof it was kept upon a dolly. This dolly consisted of 
a skeleton structure, rectangular in form, of the same size as the bottom of the 
piano, and made of 2x4-inch lumber. ‘This dolly was upon wooden rollers; the 
piano was not fastened to the dolly but merely rested upon it. It was in evi- 
dence that the bottom of the piano when on the dolly was 5 or 6 inches above 
the floor. It was also in evidence that merely playing the piano caused it to rock 
backwards and forwards and that it was “awfully wabbly.” On one occasion, 
while the girls were going through their exercises, jumping up and down on 
the floor and playing various games, as a part of their instruction and physical 


8. Sanches v. East Contra Costa Irrigation Co., 205 Cal. 515, 271 Pac. 1060. 
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think should be universally followed. Before presenting this rule, however, we 
will finish our citation of extreme cases on this subject. 

Another extreme case is that of Hook v. City of Sacramento, 118 Cal. App. 
547. The plaintiff in that case recovered a judgment of $5,000 as the result of 
a fall which occurred while she was walking from the sidewalk down the incline 
or apron leading to the street. The accident was caused by the heel of her left 
shoe catching in a hole or depression. ‘The plaintiff described the hole as being 
between eighteen inches and two feet long and as wide as her foot and an inch 
to one and a half inches deep, in the shape of the letter L or C. The court said 
(at p. 552): 

“The defect in the apron was small, it is true, but the public is entitled 
to be protected against small defects, which are liable to cause injury, as 
well as large ones, and it was a question of fact for the jury to determine 
whether the holes or depressions constituted a dangerous or defective con- 
dition in said sidewalk. In Rafferty v. City of Marysville, 207 Cal. 657 
{280 Pac. 118], in considering a similar case, the Supreme Court said: 
‘A misjudgment by a fraction of an inch is sufficient to disturb-the physical 
equilibrium.’ Again, in 13 R. C. L. 386, we find this statement: ‘And the 
question whether a particular thing constitutes a defect or obstruction or is 
dangerous to travel, does not depend altogether upon its size, since small 
objects, as well as large ones, may render a street unsafe.’ 

“The fact that respondent’s foot slipped and was caught in said apron, 
and she fell and was injured, is some evidence tending to show that a defec- 
tive and dangerous condition existed in the approach to said sidewalk. 
(Sharpless v. Pantages, 178 Cal. 122, 124 [172 Pac. 384]; Brown v. Hol- 
wazzer, 108 Cal. App. 483 [291 Pac. 661].)” 

EXTREME LIMIT. 

It is manifest that this rule is the extreme limit. As we have heretofore 
stated, practically any defect, however small, becomes, under this authority, a 
dangerous and defective condition of the highway. In fact, a small pebble or 
stone could make it such and the county or municipality would be held liable, 
in case of injury, for permitting a small pebble to be on the street or sidewalk. 
The Supreme Court denied a hearing. 

The court also said, regarding the duty of inspections by the city (at p. 
553) : 

“It is inconceivable that a man engaged in examining and inspecting 
streets and sidewalks would overlook a defect 18 inches to 2 feet long. 
Therefore, sufficient evidence was shown that appellant had actual knowl- 
edge of the existence of the dangerous and defective condition of said apron 
for at least two months prior to the accident.” 

But in a city the size of Los Angeles, for example, we have at present 
4919.6 miles of streets, with nearly twice as many miles of sidewalks. It is 
demonstrable that one can hardly walk down any street or sidewalk that has not 
minor defects of the character mentioned in the Hook case. It is therefore in- 
cumbent upon cities and counties, under this ruling, 
to repair minute defects or take the consequences of liability. As a matter of 


to spend millions of dollars 


fact, at the present time cities are unable to maintain their streets, much less to 
inspect them properly. 











er, we 


. App. 
sult of 
incline 
er left 

being 
n inch 
rt said 


ntitled 
ry, as 
ermine 
e con- 
il. 657 

said: 
hysical 
nd the 
1 or is 
- small 


apron, 
defec- 
lewalk. 
 Hol- 


stofore 
rity, a 
ble or 

liable, 


lewalk. 
(at p. 


pecting 
t long. 
knowl- 

apron 


present 

It is 
las not 
ore in- 
dollars 
tter of 


less to 














A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust ... we invite you 
to make full use of any service we can render. 


Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and havinga high regard for the ethics of the 
legal profession, are ready to extend a maximum of cooperation at 
all times. 


Main Office, Fifth and Spring 


CITIZENS NATIONAL BANK 


LOS ANGELES 





Correct Forms for Trust Deeds... 


OST of those in California who are in the business of loan- 
ing money on real estate security prefer the TRUST DEED 
whether for the first or for junior liens. 


The wording of a Trust Deed is important. The ordinary form 
is often inadequate for special circumstances. Security- First 
National Bank has prepared several forms of Trust Deeds to fit 
varying needs with the changes made necessary by recent 
legislation. 

We have printed an extra supply of these “legal blanks,” prepared by com- 


petent and experienced attorneys, framed in words whose exact mean- 
ings have been determined by the courts. 


Attorneys may obtain forms at any Security-First branch or office. 
There is no charge for them. 


CURITYFiRST NATIONAL 
BANK OF LOS ANGELES 


























Oo the members of the 
American Bar Association 
upon the occasion of the 


Fifty-eighth Annual Meeting 





Parker, Stone & Baird Co., 


law publishers, extends to 


you its best wishes... . 


























